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“The National Labor Relations Board:  Recent Decisions and Their Impact on Workers’ Rights”

Chairmen and members of the subcommittees, thank you for inviting me to testify before your committees on the impact of recent decisions by the National Labor Relations Board on the working men and women of this country.

My name is Jonathan Hiatt, and I am General Counsel to the American Federation of Labor and Congress of Industrial Organizations (AFL-CIO), which is a voluntary federation of 55 national and international labor unions.  Members of unions affiliated with the AFL-CIO teach and care for our children, build our country’s infrastructure and construct its skyscrapers, nurse us in hospitals and rehabilitation centers, drive the buses we travel on and the trucks that bring us food and other essentials, entertain us with music and Broadway shows, keep us safe in our communities and come to our rescue in emergencies, report our news, grow our food, take care of the planes – and us – when we fly to our destinations safely, expand our telecommunication capabilities, and provide our public services.  The AFL-CIO was created in 1955 by the merger of the American Federation of Labor and the Congress of Industrial Organizations.  

Since its founding, the AFL-CIO and its affiliate unions have been the single most effective force in America for enabling working people and their families to build better lives and futures.  The U.S. Census Bureau data shows that workers with unions still make on average 29% more than their non-union counterparts; they still have a 73% to 16% advantage in having access to a guaranteed employment based pension; they still have a 92% to 68% advantage over non-union workers in access to at least some employer-paid health insurance.  It is widely recognized that giving workers the right to bargain collectively is the best way to establish and maintain a middle class – and that this is in the economic interests of society as a whole.  For these reasons, the National Labor Relations Act (“the Act”) was enacted in 1935 to protect the rights of workers to form and join unions and bargain for better working conditions.  

Indeed, the explicit purpose of the Act is to “encourag[e] the practice and procedure of collective bargaining and … protect[] the exercise by workers of full freedom of association, self-organization, and designation of representatives of their own choosing, for the purpose of negotiating the terms and conditions of their employment or other mutual aid or protection.” 29 U.S.C. §151.  The Act further charges the Members of the National Labor Relations Board with adjudicating cases in accordance with this expressed policy.  

Meanwhile, however, the current Labor Board is no longer serving these noble goals.  Shamefully, it has departed from its statutory responsibility and utterly abdicated its role as protector of worker rights.  In decision after decision, the Board has denied workers the very protections it is supposed to guarantee.

Since its installation in 2002, the Bush Administration’s Labor Board has embarked on a systematic and insidious effort to radically overhaul our federal labor law and its regulation of labor relations in the private sector.  Its decisions are not merely a pendulum swing or a course correction at times characteristic of changes in political administrations.  Rather, they evince a calculated effort to make fundamental changes to our nation’s national labor law – changes that it is aggressively accomplishing without any Congressional action whatsoever.

In case after case, this Board has turned the Act on its head by narrowing its coverage, withdrawing its protections, and weakening its already ineffective remedies.  These efforts attracted national attention in September of this year when the Board issued 61 decisions, approximately 20% of its annual total, most of which reflect a transparent anti-worker, anti-union and anti-collective bargaining bias, as described in the case summaries attached to my testimony.

These September decisions were by no means the first time this Board has been accused of deciding cases in order to undermine workers’ rights.  Noted labor scholar Theodore St. Antoine warned in 2005 that this Board was “resolving the doubts in borderline cases in the wrong direction” and voiced his concern that the “cumulative effect” is that “[a] multitude of smallish nibbles can add up to a large bite and eventually to a badly chewed – if not eviscerated – organism.”
  His warning was echoed by Professor James J. Brudney, Moritz College of Law at Ohio State University, who observed that the Agency’s autonomy has “been associated not with making the NLRA effective or adaptable to changed circumstances but rather with the Act’s diminished relevance or applicability to the modern American workplace.”
  

Now, however, this Board’s rulings can no longer be described as “smallish nibbles.”  Indeed, its decisions have significantly narrowed worker protections while expanding the scope of anti-union conduct lawfully available to management; seriously limited the Act’s coverage by directly and indirectly eliminating whole segments of the workforce from its definition of “employee;” and restricted its notoriously weak remedies by making it even less expensive and less burdensome for employers to violate the law.  The bottom line is that fewer workers have fewer protections as this Board strips away the rights guaranteed by the National Labor Relations Act and squanders the national policies it enshrines.  

Through its decisions, this Board has redirected the course of the Act away from its original purposes of fostering workplace democracy and redressing economic inequality and, instead, toward a regulatory regimen that elevates the rights of employers seeking to establish union-free workplaces over the rights of workers who want to have a voice on their job and a seat at the bargaining table.  

In September alone, in a number of highly divided, partisan decisions, dubbed the “September massacre,” the Board has:

· Made it significantly harder for workers who were illegally fired or denied employment to recover backpay.  St. George Warehouse, 351 NLRB No. 42 (2007); The Grosvenor Resort, 351 NLRB No. 86 (2007); Domsey Trading Corp., 351 NLRB No. 33 (2007) 

· Made it a certainty that employers who violate the Act will incur only the slightest monetary loss and be required to undertake as little remediation as possible.  Intermet Stevensville, 351 NLRB No. 94 (2007); Albertson’s, Inc., 351 NLRB No. 21 (2007)

· Made it harder for workers to achieve union recognition without being forced to endure the hostile, divisive, delay-ridden NLRB representation process,  Dana Corporation, 351 NLRB No. 28 (2007), while at the same time doing just the opposite for employers who wish to get rid of an incumbent union. Wurtland Nursing & Rehabilitation Center, 351 NLRB No. 50 (2007)

· Made it easier for employers to deny jobs to workers who have exercised their legal right to strike.  Jones Plastics & Engineering, 351 NLRB No. 11 (2007)

· Made it easier for employers to file lawsuits in retaliation for protected union activities and to punish workers and their unions for their lawful, protected conduct.  BE&K Construction, 351 NLRB No. 29 (2007)

· Made it easier for employers to discriminate against employees and job applicants who are also union organizers even though the U.S. Supreme Court has specifically held that such worker are employees entitled to the Act’s protections.  Toering Electric Co., 351 NLRB No. 18 (2007); Oil Capital Sheet Metal, Inc., 349 NLRB No. 118 (2007)
These and other recent Board decisions attack the most fundamental aspects of workers’ rights under the Act.  By overruling precedent, changing the rules, and misapplying existing precedent, this Board has made it considerably more difficult for workers to form unions and bargain collectively to improve their working conditions; has withdrawn basic protections from workers who seek to strike or engage in other protected activities with their co-workers; has excluded yet more workers from the Act’s coverage; has reduced its protections by giving employers more leeway to spy on, coerce and interfere with workers’ union activities while restricting workers’ ability to solicit union support; and has emboldened employers to violate workers’ rights by weakening the Act’s already miserably inadequate remedies. 

Undermining Worker Organizing

This Board’s efforts to dismantle worker protections come at a time when the right to organize is more and more under attack and they further entrench the “culture of near-impunity that has taken shape in much of U.S. labor law and practice.”
  The numbers paint a stark and compelling picture of what workers face when they try to form a union.  During organizing campaigns, more than one-fourth of employers discharge workers for union activity; more than half threaten a full or partial shutdown of their company if the union effort succeeds; and between 15 and 40 percent make illegal changes to wages, benefits, and working conditions, give bribes to those who oppose the union, and/or spy on union activists.
  

As a direct result of this Board’s failure to protect workers’ participation in its representation process, unions have moved away from the NLRA’s delay-ridden procedures, with its endless opportunities for employer coercion and interference, in favor of voluntary recognition by employers.
  The Board’s response has been to take aim and fire.  In the crosshairs is the decades-old practice of voluntary recognition,
 a path to unionization that has been approved by the both U.S. Supreme Court and Congress and that is ensconced in the very language of the Act.
  This effort to dismantle the voluntary recognition process has been advocated and funded almost exclusively by the National Right to Work Legal Defense Foundation; its goal is to force workers back to the Board if they want a voice on the job, mandating a procedure that manifestly does not work for workers – where employers control the process and where their intense, unrelenting resistance to organizing efforts is either condoned or, because of delay and weak remedies, effectively tolerated.  

On September 29 the Board stripped voluntary recognition of long-standing legal protections in a decision which punishes, rather than supports, private dispute resolution.
  In the Dana decision, the Board tosses out a decades-old rule that allows an employer and union, following voluntary recognition, a reasonable period of time to negotiate a collective bargaining agreement without challenge to the union’s majority status.  Instead, the Board has crafted an entirely new set of rules which are triggered when an employer voluntarily agrees to honor the choice of its workers for union representation.  A mere 30% of the workforce can now override the expressed desire of the majority of the workers, sabotage the majority’s support for a union and force all workers into the NLRB’s bureaucratic, delay-ridden, and divisive representation  process.  A sharp dissent accused the majority of “cutting voluntary recognition off at the knees.”
 

In the Dana decision, the Board elevates the rights of a minority of workers who do not support a union over the rights of a majority of workers who do.  Notification to the Board when voluntary recognition is granted is now required in order to secure a period of time to engage in collective bargaining without challenge to the union’s majority status – a period of time automatically granted to unions certified under the NLRB’s representation process.  Notification that the workers’ union has been voluntarily recognized by their employer will trigger a mandatory NLRB notice posting at the workplace.  This Notice to Employees requirement was first formulated in this decision, even though no party urged a government-issued notice.  The notice that now must be posted in the workplace instructs employees on how 30% of them may file a petition for an election to undo the majority-supported recognition.  

This notice requirement follows the recent implementation of another required notice involving the NLRA.  Also instituted during the Bush administration, it informs workers how to withdraw financial support from a union.
  That notice and the Dana notice are both aimed at informing workers of their rights to refrain from union activity.  No mandatory NLRB Notice advises employees of their affirmative rights under the Act, except when an employer settles – or loses – an unfair labor practice case against it or during the 3-days prior to an NLRB conducted election when a notice detailing the polling locations and requirements must be posted. 
  

For the Board to require notices on how to refrain from unionization, while not requiring a corresponding posting of a workplace notice to inform workers of their rights to “join, form or assist” unions – rights specifically protected by Section 7 of the Act – is especially egregious in view of a pending petition filed with the Board by Charles Morris, Professor Emeritus of Law at Southern Methodist University. This petition, filed over 14 years ago and supported by the AFL-CIO, has yet to be acted upon.  The petition requests that the Board craft a rule providing for the posting of notices in all workplaces subject to the jurisdiction of the Board to advise employees of their general rights under the Act – both their rights to participate and their rights to refrain from participating in union activity.

The notice required by the Dana decision, informing employees of how to negate their co-workers’ choice to unionize, is novel in two other respects.  It is the only required NLRB Notice which includes the location, address and phone number of the nearest NLRB office, a toll-free number for the NLRB, and the NLRB’s website address.  And, shockingly, it does not even include the recitation of workers’ core rights under the Act, which is “boilerplate” language in the Board’s remedial and election-related notices.  Rather, the formulation of the notice is yet another stunning example of this Board elevating the rights of workers who do not support a union over the rights of workers who do.

As if its Dana decision were not transparent enough evidence of this Board’s outright bias, on the very same day that Dana case was decided the Board issued another case involving workers’ signatures,  this time with the petition used to support an employer’s attempt to withdraw recognition from a union. 
  A comparison of these two cases illustrates the Board’s grossly disparate and hypocritical treatment of employee rights. Shedding all pretense of scholarly analysis and legal precedent, the decisions are based simply on whether the outcomes favor forming or eliminating the union.  

In Dana, the union supported its majority status on the basis of cards signed by a majority of the workers.  The Board attacked and criticized the signed cards for a whole host of reasons:  card signing is a “public action, susceptible to group pressure….;” “misrepresentations about the purpose for which the card will be used may go unchecked;” employees “may not even understand the consequences of voluntary recognition...;” “card signings take place over a protracted period of time;” and “[t]here are no guarantees of comparable safeguards [compared with an NLRB election], in the voluntary recognition process.”  

Meanwhile, however, not one of these concerns was raised by the Board in the companion case involving an employer’s efforts to get rid of a union.  In Wurtland, even though a petition signed by a majority of workers stated that they wished “for a vote to remove the union,” the Board concluded that no election need be conducted because the “more reasonable interpretation” was that the workers wanted to remove their union, not that they wanted to vote to remove the union.”
  Instead of challenging the legitimacy of the signed cards, as in Dana, the Board in Wurtland presumed that “signatory employees rejected union representation” without addressing any of the concerns that they claimed troubled them about the signatory employees in Dana.  

In Dana, when workers wanted to gain union representation, the Board held that the choice of a majority of workers for collective bargaining can be held hostage – legally – by a small minority of anti-union workers while the NLRB’s representation process lumbers ponderously through its bureaucratic maze.  Why?  Because, according to the Board, although its election process “may result in substantial delay in a small minority of Board elections,” this is preferable “for resolving questions concerning representation.”
  Yet in Wurtland, where the employer wanted to withdraw recognition, the Board expressed the opposite concern – that requiring an NLRB election would unduly prolong the time during which the union would remain the workers’ representative, i.e., “until the election results were certified, including any period required for the resolution of challenges and objections.”
  

And in another Board decision this past August where the employer wanted to withdraw recognition from a union on the basis of “slips” signed by workers, the Board never questioned the “comparable safeguards” of using signed slips to record worker sentiment; forgot all about its preference for elections to determine questions concerning representation; and suddenly worried that an election process would not yield a prompt result.  Far worse was its fear that “employees will be forced to endure representation that they have unquestionably rejected.”
  Could a rationale be more result-oriented?  This case provides another astonishing example of the disparate rules this Board applies depending on whether the outcome of the case will result in employees selecting or rejecting union representation.

Excluding Workers from the Act’s Protection

Narrowing the Act’s protections and thwarting workers’ organizing efforts can be easily accomplished by simply excluding them from the Act’s protections altogether.  And this Board has done exactly that.  Decisions by this Board have overturned precedents to deny representation and bargaining rights to tens of thousands of the nation’s workforce who were previously covered, including teaching and research assistants,
 and, effectively, temporary employees working jointly for a supplier employer and a user client, unless both employers consent.
  Existing precedents have been artificially construed and applied in order to characterize workers as “non-employees,” “managers,” and “independent contractors” in order to exclude such categories as disabled individuals working as janitors,
 faculty members,
 artists’ models,
 and newspaper carriers and haulers.
 

In a trilogy of cases with enormous impact, the Board radically expanded the statutory definition of “supervisor.”
  This re-drawing of supervisory lines affects the continued organizing and collective bargaining rights of hundreds of thousands of professional, technical and skilled employees who rely on less highly trained or experienced personnel to help them accomplish their work.
  The impact of these cases is currently being debated in Congress through its consideration of the RESPECT Act which would eliminate the current ambiguity regarding supervisory status and ensure that thousands of workers are not denied their labor law rights by being wrongfully classified as supervisors.

In its zeal to convert otherwise covered employees into “supervisors,” the Board sua sponte reconsidered an earlier decision involving a nurse at a long-term care facility in Missouri who was fired, according to her employer’s own admission, because she circulated a petition and solicited employee signatures to protest certain working conditions.
  Reclassifying the nurse as a supervisor, the Board thus withdrew her protection from the otherwise unlawful firing.  On review, the Court of Appeals for the District of Columbia rejected the Board’s decision, concluding that “the Board’s judgment in this case rests on nothing.”
  Undeterred, the Board employed virtually the same theory in a case decided on September 26.  It dismissed a union’s election petition for nursing home LPNs on the grounds that all of them were supervisors because they completed “employee counseling forms,” which the Board claimed were a precursor to disciplinary action.

Restricting and Narrowing Already Inadequate NLRB Remedies 

The decisions of this Board have undermined the Act’s already meager remedies for employer abuse and interference with protected rights.  Coupled with the substantial delays in Board proceedings that in many instances are aggravated by employers’ procedural maneuvering, these rulings will eliminate any deterrent effect and in practice will further encourage employers to violate workers’ rights.

NLRB remedies are notoriously weak and ineffective.  An employer who has engaged in misconduct during a union organizing campaign, such as threatening and spying on workers, is typically required merely to post an NLRB Notice to Employees promising not to engage in further violations.  Workers who are illegally discharged are entitled to reinstatement and back pay, but to no other form of damages.  Most employees never return to their jobs and none receive compensation for the economic or psychological devastation that they and their families typically have to endure.
 

Moreover, the employer is rarely held accountable for the damage done to the organizing campaign, itself.  In some cases, if the employer’s misconduct has affected the results of the election, the Board may order a rerun election.  But delays often make even these remedies wholly ineffectual as the “remedy” generally comes long after the workers have tried to organize their union and the campaign has been thwarted.  By then, the damage has been done:  the workers have seen how weak their so-called protections really are.  Illustratively, one of the Board’s September cases involves back pay determinations for 202 workers who were denied reinstatement in 1990; 17 years later, none have received any back pay.
  

Human Rights Watch has concluded that “many employers have come to view remedies [under the NLRA] … as a routine cost of doing business, well worth it to get rid of organizing leaders and derail workers’ organizing efforts.”
  Professor Cynthia Estlund echoed this pessimistic view in observing that the Act is “widely flouted by employers who perceive” the discharge of union adherents as an “easy and cheap [] response” to an organizing campaign.
  These recent decisions will not only further embolden labor law-breakers, they vividly demonstrate to workers that the NLRB can do little to protect their rights and that their employer can act with impunity.

For example, the Board has now made radical changes in long-standing rules regarding back pay eligibility.  On September 30, the Board rewarded employers who violate the law, by making it yet more difficult for workers ever to collect back pay for unlawful discrimination.  Reversing 45 years of established precedent,
 it held that the General Counsel and illegally terminated workers will now carry the burden, in a proceeding to determine back pay following a finding of illegal conduct, to come forward with evidence that the illegally terminated workers took reasonable steps to look for work after being fired.
  If a worker does not present evidence of an adequate search for work, the employer will have no back pay obligation.  

In another decision issued on September 11, 2007, the Board had already undercut the likelihood of back pay by announcing a new rule that employees who wait more than two weeks before seeking interim work, what the Board characterizes as “an unreasonably long time,” will be denied back pay for that period because to do otherwise would “reward idleness.”
  In this case, workers were denied back pay even for the time that they were picketing the employer to try to get their jobs back and for the period between the time they were advised they had been hired for interim employment and the time they actually started their new, interim jobs.
  

Another new rule announced in September shifts the burden to the General Counsel and workers to prove that applicants who were denied employment had a “genuine interest” in working for the employer who illegally refused to hire them.
  This builds on a prior burden shifting case in which the Board created a second class of discriminatees – those illegally denied employment because the employer suspected they were union organizers, seeking work to organize its workforce. 
  Despite the historical presumption, still applicable to all other discriminatees, that an applicant would have continued working indefinitely if not for the employer’s illegal conduct in denying them employment, this new subclass of discriminatees is now required to present affirmative evidence to prove that, if hired, they would have worked for the employer for the entire backpay period.  According to the dissent, in promulgating this new rule, the Board rejected “precedent endorsed by two appellate courts and rejected by none, without any party having raised the issue, without the benefit of briefing, and without any sound legal or empirical basis.”  The dissent points out that the rule being changed by the Board was established “in the Board’s first reported case” in1935.

These recent decisions will not only reduce the back pay obligations of adjudicated labor law violators, they will have a profound effect on how cases involving back pay are investigated and litigated.  Not only has it become cheaper for employers to violate the law as a result of these new decisions, but the Agency, itself, is now required to help the wrongdoer determine how it can lessen the back pay it is required to pay its victims.  Workers who file unfair labor practice charges  will now spend less time with  Board Agents on the circumstances of the unlawful termination, and correspondingly more time,  what they did or did not do regarding a bona fide application for interim employment and subsequent mitigation of damages. These radical changes divert the Board's resources away from enforcing the Act and, instead, toward saving money for law-breakers, who on average have paid back pay awards amounting only to $3,500 even before these burden-shifting new rules took effect.
  The end result of these new rules is that this Board is making it cheaper for employers to violate the law and using Agency resources to do so.  

Recent decisions have also created an extremely restrictive and narrow view of what constitutes remedial action and the necessity for such relief.  Broad cease-and-desist orders have been abandoned,
 only mass discharges qualify for a bargaining order remedy,
 the so-called extraordinary remedies in cases involving brutal tactics by employers to crush union organizing activities have all but disappeared,
 and Section 10(j) injunction action has “fallen into virtual disuse.”
  

Past efforts by the NLRB to craft effective remedies have focused on alternative means to mitigate the impact of an employer’s unlawful anti-union campaign, such as ordering a high ranking company official and/or an NLRB agent to read aloud the Notice to Employees to workers and/or mail it to workers’ homes, rather than simply burying it on the company bulletin board or simultaneously making it clear to employees that it does not agree with the information it was forced to post.  In the past, the Board has also ordered that unions be allowed to address workers at the workplace, something that the supremacy of the employer’s property rights typically precludes.  Other remedial initiatives have included access by the union to a list of employee names and addresses in order to contact workers to educate them about the benefits of collective bargaining; and awarding the union its organizing, negotiating or litigation costs.
  Such special remedies, even in cases of egregious violations of law, have virtually disappeared under the Bush Board.
  In fact, the Board has rejected requests for far more modest remedial steps.  In a case involving virtually all Chinese speaking workers with limited proficiency reading English, the Board rejected as “not warranted” a request that management read aloud its Notice to Employees at an assembly and even a request to translate into Chinese the final decision in the case.
  

The Board has also virtually eliminated the bargaining order as a remedial tool.
  In cases where an employer’s illegal conduct has destroyed the union’s majority support, the Board has the authority to issue what is known as a Gissel bargaining order, which directs the employer to bargain with the union on the basis of its earlier, actual and demonstrated majority support.
  Yet this Board has refused bargaining order remedies despite recommendations from its own Administrative Law Judges who hear these cases.
  The Board apparently believes that employees’ rights can be restored by a promise not to violate their rights again and that a notice posted on a bulletin board will erase fear and intimidation and allow a fair and free election.
  This approach to the NLRA’s remedial scheme demonstrates not only a disconnect with what workers face when they try to form a union but a profound ignorance of workplace realities.  What remains of the bargaining order remedy?  Apparently, the Board has restricted its application to mass discharges
 where the unit size is small
 and the employer’s highest-ranking officers are involved.
  Absent such decimation of the workforce in the most limited of circumstances, the Board has turned its back on yet another of its very few available, effective remedies. 

Similarly, Section 10(j) injunctive relief has all but disappeared under the Bush Labor Board.
 This remedial tool exists to empower the NLRB to petition a U.S. district court for immediate, temporary injunctive relief pending final disposition of the underlying unfair labor practice case by the Board.  Congress enacted this provision in recognition of the harm caused by delay.  Section 10(j) relief “is designed to fill the considerable time gap between the filing of a complaint by the Board and issuance of its final decision, in those cases in which considerable harm may occur in the interim.”
  If granted, a 10(j) injunction can force an employer to rehire unlawfully terminated workers or to bargain with a union that it has unlawfully refused to recognize.  

However, seeking 10(j) relief lies within the discretion of the Board.  The NLRB General Counsel receives 10(j) requests from its regional offices, decides in which of these cases it will seek authorization from the Board, and must then be granted authorization by majority vote of the Board.
   The past five years has witnessed a precipitous decline in the Board’s use of this important and highly effective remedy.  The yearly average of 40-50 Board authorizations during the 1990’s has plummeted to an average of 17.4 since 2002.
  

Workers Have Fewer Protected Rights, Especially Pro-Union Workers

Recent Board rulings have overruled precedent, announced new rules, and applied existing law in ways that significantly alter prior policy and strip workers of their rights.  Seemingly in concert with increased employer resistance,
 this Board’s decisions have diminished employees’ rights.  During organizing campaigns, employers are permitted greater leeway to intimidate and coerce workers through threats and surveillance of workers’ union activities.
  Employers are allowed to institute and maintain onerous and ambiguous workplace rules that discourage union support and chill employees’ exercise of their legal rights to support a union.
  Significantly, a Board decision upholding a work rule that prohibited workers from “fraterniz[ing] on duty or off duty … with … co-employees” was denied enforcement by the Court of Appeals for the District of Columbia, which characterized the Board’s view as “unreasonable,” and observed that “employees could hardly engage in protected activity without fraternizing with each other.”
  Even non-coercive pro-union conduct by a low level supervisor, which the Board acknowledged was not objectionable under the law as it existed at the time the election was conducted, was used to invalidate workers’ votes to form a union despite the vigorous and openly aggressive anti-union campaign conducted by the employer.
  These decisions condone anti-union intimidation and interference by employers and further strip workers of the Act’s protections.

In case after case, workers’ rights are forced to yield – to employer property interests however miniscule,
 to employer discretion,
 to national security,
 to deferral to arbitration,
 and to other statutes.
  As Board decisions continue to shrink workers’ rights both the “protectedness” and the “concertedness” of employee conduct are viewed more narrowly.  Examples include this Board’s rulings that nursing home workers were not engaged in protected conduct when they called a state patient care hotline to report excessive heat;
 that an employee’s solicitation of a coworker to testify before a state agency in support of her sexual harassment complaint was not protected because she was advancing only her own cause;
 and, in explicitly overruling precedent, that non-union workers had no right to be accompanied by a fellow worker when they were called into an employer meeting that could lead to their discipline.
 

Employer property interests, however tenuous, have been more valued and far more aggressively protected than workers’ rights.  Workers must engage in concerted activity at their peril despite the supposed protections of the Act.  An employer’s property rights in its parking lot were more important than the rights of workers who waited there in hopes of bringing their work complaints to their company president’s attention.
  In another case involving an employee who used company scrap paper to write a union notice to replace one that a supervisor had unlawfully torn down from a bulletin board, the Board ruled that that single piece of scrap paper constituted a property interest more deserving of the Act’s protection than an employee’s federal labor law rights.
  

Workers have also lost ground on evidentiary rulings.  Although the Board was willing to infer that statements made by a pro-union supervisor to three employees were likely repeated other employees so as to require setting aside an election in the union’s favor,
 it refused a similar inference where objectionable pre-election conduct by an employer was at issue.
  Indeed, five decades of precedent were swept aside in a Board ruling that an employer’s threats to close its workplace if employees voted for union representation would no longer be presumed to have been disseminated throughout the workforce.
  The prior rule, which this Board overturned, was based on the logic that discussion of this most serious of threats among employees was “all but inevitabl[e]” and that to think otherwise was “totally unrealistic” and “the ultimate in naiveté.”
  Yet that is exactly what this Board did. 

Workers’ Rights to Bargain Collectively and to Strike Are Under Attack

In a pair of cases involving partial lockouts, the Bush Board seriously undermined the fundamental right to strike by sanctioning lockouts in which the employers discriminated among their workers solely on the basis of union membership and union support.  In one, the Board allowed an employer to lock out strikers who had offered to return to work while it continued to employ those who had crossed the picket lines and abandoned the strike. The Court of Appeals for the Seventh Circuit, in a unanimous decision, denied enforcement, harshly chastising the Board that its decision was “in derogation of nearly four decades of employee protection.”
  

Relying on this earlier decision (and prior to the Seventh Circuit’s refusal to enforce it), the Board upheld another employer’s decision to lock out only its non-probationary employees, “all of whom were union members,” while allowing its probationary employees, “all of whom the . . . [employer] believed were not union members,” to continue working.
  The majority justified the employer’s selective lockout on the basis that non-probationary employees had a more ‘vital interest’ in the outcome of the contract negotiations than probationary employees.  As in the prior case, these were rationales that even the employer had not proffered during the litigation of the case.
  The partial lockout caused the union to lose support and provided the employer with an opportunity to stop bargaining and withdraw recognition from the union.  In an unpublished decision, the U.S. Court of Appeals for the District of Columbia similarly refused to enforce the Board’s decision.
  

As part of this September massacre, the Board made it even easier for employers to deny employment to returning strikers.
  It has been well-settled that, in order to be considered “permanent replacements” who will be allowed to continue working in the place of returning strikers after the strike has ended, the replacement workers must have “a mutual understanding with the [employer] that they are permanent.”  The Board nonetheless held that at-will employees who had signed agreements stating that their employment could “be terminated by myself or by [the employer] at any time, with or without cause” could still be considered “permanent” replacements if the employer elected to deny reinstatement to its workforce at the end of the strike.   

Recent Board decisions evince a willingness to relieve employers of their collective bargaining obligations and allow them greater discretion to make unilateral changes.  When employers make changes in employees’ working conditions in violation of their legal obligations to bargain with the workers’ union representative, the traditional remedy has been to order the employer to restore the status quo, bargain with the union, and rescind any actions taken as a result of the illegal unilateral changes, including disciplinary actions.  Long-standing Board precedent has recognized that even if workers are fired, “[n]o otherwise valid reasons asserted to justify discharging the employee can repair the damage suffered by the bargaining representative as a result of the application of the changed term or condition.”
  With a decision on September 29, the Board eliminated this critical remedy and overruled almost two decades of Board precedent.
  The Board had originally upheld the lawfulness of the discharges in 2004, then reinstated this same decision following a remand from the Court of Appeals for the District of Columbia, relying on an interpretation of the Act which the court had specifically and tellingly refused to endorse.

Conclusion:

Instead of shrinking the Act’s coverage, protections and remedies, this Board should be addressing the reality that virulent anti-union campaigns are still the norm, that workers face extreme forms of intimidation when they try to form a union, and that the rights guaranteed by the Act are still outside the grasp of inordinate numbers and categories of American workers.  

Instead, workers are losing fundamental rights and protections through thinly-veiled result-oriented split decisions.  These decisions illustrate how the Bush Administration Labor Board has completely abdicated its statutory responsibilities, and why legislative change is so critically needed.  Workers deserve a Board that will uphold the statutory mandate of the National Labor Relations Act and protect their rights to organize and bargain for a better life.  They deserve a pathway to collective bargaining that brings workers into the middle class and allows them to stay there, a statute that provides meaningful remedies for violations of their rights, and a statute that deters labor law violators and precludes their viewing such violations as a mere “cost of doing business.”  

The AFL-CIO calls for the Labor Board to be returned to its role as protector of the rights set forth in the National Labor Relations Act and for this Congress to enact legislative change that will insure that all workers who wish to be represented by a union to negotiate for their future have that opportunity.  We ask Congress to safeguard workers against a Labor Board that is attacking their rights instead of protecting them and we call on Congress to strengthen those rights by passing the Employee Free Choice Act.
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