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Thank you Mr. Chairman.  We are here today to establish a process by which this Committee can take depositions in the investigation of the tragedy that occurred earlier this year at the Crandall Canyon Mine in Utah.  Each of us was saddened by the events at Crandall Canyon, and each of us wants to determine who should be held responsible and how such disasters can be avoided in the future.  But a desire to act quickly should not overrule our obligation to act prudently.
I share the Chairman’s commitment to determine what happened in this tragic incident in which six miners and three rescuers lost their lives. 
The U.S. Department of Labor and the State of Utah have undertaken a series of investigations into the cause of the mine collapse and the handling of events in its wake.  This Committee has made significant progress in our own investigation through the existing authority to conduct hearings, demand documents, and interview witnesses and experts.  Our colleagues on the other side of the Capitol are engaged in similar exercises.  There can be no doubt about the veracity of our commitment to investigate this event through the scope of our oversight responsibilities.
Today, however, we are beginning down a path that I believe goes far beyond our charge to conduct oversight.  By granting this Committee the authority to depose witnesses, we are venturing into an arena rarely entered by Congress, and then, only under circumstances such as national security, the impeachment of a President, and the alleged defrauding of a national organization by its leadership.
Such an extraordinary step is premature, at best.  We have not fully exhausted the investigative and oversight tools that are available to us, and no clear case has been made for why this authority is even necessary.  Although the majority staff has refused to discuss who they intend to depose, we have been told that only “four or five” witnesses would need to be subpoenaed.  I see no reason why the regular hearing process could not accommodate that small number of witnesses.

There are many reasons that such authority is granted only in the rarest of circumstances, but the most compelling in my mind is this: these investigative tactics could undermine MSHA’s ongoing probe and potentially jeopardize any civil or criminal enforcement that may be deemed necessary.
Deposition authority will allow dozens of interviews to be conducted under oath and compelled by subpoena.  This could create the possibility of a potential web of conflicts of interest, privilege claims and rulings, requests for immunity, leaks, and contradictory evidence.
Previous congressional probes should serve as a cautionary tale as we head down this path.  Tactics used in the congressional investigation of the Iran-Contra affair caused key testimony against Oliver North to be thrown out, and his convictions to be overturned.
We have an obligation to conduct robust oversight.  We also have significant tools at our disposal, even without this new and extraordinary authority, to hold hearings, interview witnesses and officials, insert findings into the official record, and compel the disclosure of documents.
In early September, this Committee received a letter from the Acting Solicitor of Labor expressing concerns that the Committee’s “parallel investigation ... may compromise the integrity of MSHA’s law enforcement investigation and potentially jeopardize its ability to enforce the law and hold violators accountable.”  The majority heeded those warnings in September, proceeding cautiously with interviews to avoid any inadvertent sabotage of the pending inquiries.  I’m concerned that by seeking this premature, unfettered deposition authority, we are backing away from that cautious approach and rekindling the threat that our activities in this Committee could undermine the aggressive enforcement that MSHA and other investigators have an obligation to pursue.
Ultimately, it is a decision of the House whether to bestow on this Committee the extraordinary authority to depose witnesses in our investigation outside the scope of our standing oversight capabilities.
Today, we are here to adopt procedures to govern these depositions, should the House make them available to us.  I will not object to these rules; they were negotiated in good faith to ensure that this authority – regardless of its merit – is exercised fairly and reasonably.  The rule we are adopting today calls for you, Mr. Chairman, to consult with the Minority prior to any notice of a deposition.  Earlier this year, we requested that an investigative hearing into this tragedy be postponed until after the Accident Investigation Team completed their witness interviews and I appreciate that you heeded our request.  I trust that we can count on your commitment to real consultation with the Minority as we head into the next phase of this investigation.
But as we embark on this path, I want to be perfectly clear on where I stand: I believe this authority is a premature, unwarranted step at this point in the process.  If this investigation makes any mistakes at all, even unwittingly, I worry that we might jeopardize the ability of law enforcement to hold individuals or organizations accountable.  And most of all, I want everyone to understand that while I appreciate that this new authority for staff depositions is a discrete new power to be used only with regard to the Crandall Canyon mine incident, this must not be viewed as a precedent for the Committee in future oversight activities.  While deposition authority is premature and of questionable value on this particular incident, in a wider, more divergent investigation, the dangers of this kind of undertaking may likely be even more daunting. Under that kind of scenario, we would be forced to put up a much more vigorous fight than we are today. I yield back.
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